BEFORE THE MISSISSIPPI DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION

PARENT,' ON BEHALF OF HER CHILD COMPLAINANT
v. Case No. D01092023-15
JONES COUNTY SCHOOL DISTRICT RESPONDENT

FINAL DECISION AND ORDER
1. This matter having come before me, the undersigned hearing officer, upon the
Complaint of the Parent for a Due Process Hearing, and a hearing having been held on the same on
February 27, 2023, 1, having considered said Complaint and the Response of the District thereto, as
well as the testimony of the witnesses, other evidence submitted, and the arguments of the parties,

and having considered the same, find and order as follows:

PARTIES
2. The parties to this proceeding are the Parent and the Respondent Jones County
School District (the District, herein).
JURISDICTION
3. The hearing officer and the Mississippi Department of Education have jurisdiction

over this proceeding and the parties hereto pursuant to the Mississippi “State Policies Regarding
Children with Disabilities Under ‘The Individuals with Disabilities Education Act Amendments of
2004, 7 Miss. Admin. Code Pt. 34, Ch. 74, Rule 74.19 (State Policies, herein),”” which State
Policies were adopted under the authority of Mississippi’s Exceptional Children Law, §§ 37-23-1

through -159, and “The Individuals with Disabilities Education Act (“IDEA”),” Public Law



101476, reauthorized as "The Individuals with Disabilities Education Improvement Act of 2004
(“IDEA”),” Public Law 108-446 and the policies and regulations promulgated pursuant thereto.

20 U.S.C. §§ 1400 et seq., Title 34 of the Code of Federal Regulations, Part 300.

PROCEEDINGS

4. The Parent initiated this proceeding on or about January 9, 2023, with the filing of a
Complaint® for Due Process (dated January 6, 2023) pursuant to §300.508 of the State Policies.
The District filed a Response as required by law, including with that document a Motion to
Dismiss challenging the sufficiency of the Complaint by alleging it “fail[ed]to comply with the
requirements under Mississippi law and the Individuals with Disabilities Act” for Complaints for
Due Process. More specifically, the District argued (1) “that the Complainant . . . failed to
sufficiently articulate a description of the nature of the problem relating to any proposed initiation
or change, including facts relating to the problem, and a proposed resolution of the problem to the
extent known and available to the party at the time,” and that (2) “the Complainant . . . failed to
identify any matter relating to a proposal or a refusal to initiate or change the identification,
evaluation, or educational placement of the student or the provision of a free appropriate public
education” as required by §300.508 (a) (1) of the State Policies. By order dated January 23, 2023,
I found the Complaint sufficient on its face under the requirements of §300.508 (b) of the State
Policies. The District subsequently filed a motion for Summary Judgment which was denied by
my order of February 22, 2023. A hearing was held in the matter on February 27, 2023,> with the
Parent proceeding pro se, the Respondent District represented by counsel, and the undersigned as

hearing officer.






7. The District called five witnesses: the Student’s English teacher (Witness DW-1)
(T. 84-90); the student’s General Education Teacher (Witness DW-2) (T. 91-94); the District
Behavior Specialist (Witness DW-3) (T. 95-106); the JJJJJll School Principal (Witness DW-4)
(T. 106-139); and the District Special Education Director (Witness DW-5) (T. 140-153).

8. The testimony and exhibits offered established that the child (hereinafter referred to
as the Student) in question in this matter is a ader with a special education
eligibility ruling of emotional disability who at all times relevant hereto was a student in the
District. -also has a diagnosis through Mississippi Behavioral Health Services [MBHS] of
“ADHD, bipolar, and psychosis.” T.51. According to -Mental Health Therapist (Witness
CW-3) the student has had “verbal hallucinations, hearing things that's not there.” T. 52. The
same therapist testified that the Student “has poor impulse control, that -ioesn't think about the
consequences of -actions,” and that “-doesn't always make good decisions.” According to
the testimony, prior to November [JJj 2022, the Student “was very quiet, and -Worked hard” (T.
86) and exhibited no violence or aggression at school. T. 107. On at least one occasion -
expressed “suicidal ideation” toffffschool counselor (Witness CW-2). T. 43.

9. On November -2022, a girl at the Student’s school called the Student an
offensive name. Later that day, according to the testimony of the Student’s friend, Witness
CW-4, the Student and Witness CW-4 made plans to “beat up” on the next day (November . the
girl who used the offensive term toward the Student. T. 69.

10.  The I School Principal (Witness DW-4) testified that when he arrived at the
school on November Il 2022, he learned “there had been a situation on the campus involving a

I school student.” T. 108. He witnessed the school nurse “checking [a -tudent] out,
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because-lip was busted, and it was bleeding.” T. 132. An unnamed “supervising principal” on
campus earlier had “been getting statements from the kids that were involved in the situation . .. .”
T.108; T.109. The Principal (Witness DW-4) showed video of the incident taken from campus
cameras to the campus “resource officer,” a law enforcement officer. She advised the Principal
that the video depicted an assault. The Principal asked the officer to call the youth court judge,
which she did. She described the video to the judge and read to him statements taken from
students, whereupon he issued a “pickup order” for the Student. T. 109. The Student was picked
up by law enforcement authorities and held at the youth detention center until released to [}
mother later that day.

11. A manifestation determination meeting pursuant to § 300.530 was held by the
School on November 14. The meeting included the Student’s - School Principal (Witness
DW-4), the Student’s general education teacher (Witness DW-1), the Parent, the District Behavior
Specialist (Witness D-3), and the Student’s Special Education Inclusion Teacher (CW-1). The
committee determined that the incident of November .was not a manifestation of the Student’s

disability. After that determination, the committee decided that the Student, as a consequence of

.behavior, should be sent to the District alternative school for 45 days.

DISCUSSION OF THE ISSUES

THE MANIFESTATION DETERMINATION

12. The Parent challenges the District’s determination that the incident in which the
Student punched another student in the face was not a manifestation of the Student’s disability.

Before a child with a disability can be given a disciplinary change in placement exceeding ten





















28. In this case, given the evidence that the Student had not demonstrated aggressive
behaviors prior to November [ it is understandable that the District would not have determined
an FBA and a BIP to be necessary at the November.neeting. The Student’s history of “outbursts”
and .“emerging behaviors,” Ex. 5, pp. 4-5, however, in combination with the District’s
determination that the seriousness of -November Bl conduct required a 45 day placement at the
alternative school, convince me that it is appropriate, if not required by § 300.530 of the State
Policies, that the Student receive an FBA and that a BIP based upon the same should be

implemented. Accordingly, I find for the Parent on this issue.

CONCLUSION

29.  The foregoing considered, I find that the District should and hereby is ordered to
conduct a Functional Behavior Assessment of the Student and to implement a Behavior
Intervention Plan based upon the same, as provided by the Mississippi “State Policies Regarding
Children with Disabilities Under ‘The Individuals with Disabilities Education Act Amendments of
2004, 7 Miss. Admin. Code Pt. 34, Ch. 74, Rule 74.19, including but not limited to § 300.530 (d),
not later than June 30, 2023, unless the District and the Parent agree in writing to a different date,
in which case such agreed date shall serve as the deadline. All other requests for relief set out in the
Parent’s Complaint are denied and dismissed.

30. A party aggrieved by this Decision and Order may appeal as provided by State

Policies 500.516 and 20 U.S.C. 81415(i)(2).
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31.  The original of this Decision and Order is to be filed with the Administrative
Record in this matter maintained by the Mississippi Department of Education.

32. SO ORDERED, this the 4th day of April 2023

"The Parent’s name, the name of the Child on whose behalf the Parent filed the Compiaint for Due Process, the names
of witnesses keyed to their respective designations in this document, and the names of schools and/or other entities
appearing in this document are set forth on the two pages of cover sheets to this document that are to be a part of the
original of this document maintained with the administrative record for this case by the Mississippi Department of
Education but are not to be reproduced or disseminated outside or apart from that administrative record.

*The complaint was filed on a Mississippi Department of Education (MDE) form. Hand written statements were also
submitted. The form complaint did not state that the handwritten statements were intended to be part of the complaint
and the complaint did not indicate the proceeding was a challenge to a manifestation hearing. Accordingly, both the
MDE and the hearing officer placed the matter on an ordinary rather than an expedited timeline of §300.530. In
retrospect the latter may have been appropriate.

>An order granting a 30 extension of time was entered March 17, 2023, pursuant to the motion of the District.

*As clarified from the complaint with in conversation with the Parent at a prehearing conference held February 6,
2023, and confirmed by my letter of February 7, 2023.

Mississippi law defines “bullying or harassing behavior” as

any pattern of gestures or written, electronic or verbal communications, or any physical act
or any threatening communication, or any act reasonably perceived as being motivated by
any actual or perceived differentiating characteristic, that takes place on school property, at
any school-sponsored function, or on a school bus, and that:

(a) Places a student or school employee in actual and reasonable fear of harm to his or her
person or damage to his or her property; or

(b) Creates or is certain to create a hostile environment by substantially interfering with or
impairing a student’s educational performance, opportunities or benefits. For purposes of
this section, “hostile environment” means that the victim subjectively views the conduct as
bullying or harassing behavior and the conduct is objectively severe or pervasive enough that
a reasonable person would agree that it is bullying or harassing behavior.

Miss. Code Ann. § 37-11-67.

SState Policies specifically authorize a hearing officer only to (1) determine the sufficiency of a complaint upon the
timely request of the receiving party [§ 300.508(d) ]; (2) permit a party to amend a complaint at any time not later than
five (5) days before a due process hearing begins [§300.508 (d) (3) (i1)]; (3) begin the due process time line at the
request of the parent if the District fails to hold a resolution session in a timely manner [§300.510 (b)(5)]; (4) order a
District to comply with procedural requirements under §§300.500 through 300.536 [§ 300.513 (a)(3)]; (5) grant, at the
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request of either party, specific extensions of time beyond the periods set out in §300.515 (a) [§300.515 (¢)]; (6)
require an independent educational evaluation as part of a hearing on a due process complaint at public expense
[§300.502]; (7) bar any party that fails to comply with the prehearing disclosure timeline (without the consent of the
other party) from introducing relevant evaluations or recommendations at the hearing [§ 300.512 (b) (2)]; (8)
determine whether a District provided FAPE to a subject student [§300.513]; (9) require reimbursement of the parents
for the cost of appropriate private school enrollment if he finds that the District did not make FAPE available to the
child in a timely manner prior to that enrollment [§300.148 (c)]; and (10) hear parental appeals of decisions regarding
student placement pursuant to §§300.530 and 300.531 and of manifestation determinations under §300.530(¢c)
[§300.532 (b)].
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