BEFORE THE MISSISSIPPI DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION

STUDENT, FILED BY THE STUDENT’S

PARENT AND NEXT FRIEND,' COMPLAINANT
V. CASE NO. 08062018-3
SCHOOL DISTRICT? . RESPONDENT
DECISION AND ORDER
l. This is a proceeding pursuant to the Mississippi “State Policies Regarding Children

with Disabilities Under ‘The Individuals with Disabilities Education Act Amendments of 2004
(collectively referred to as the Policies or the IDEA, herein), and involving a minor (referred to as
the Student, Complainant, or Child, herein).
PARTIES
2. Complainant (whose interests were represented by llmother and is called the
Student, Child, or Complainant, herein) is a — with a primary special education
eligibility ruling of multiple disabilities with a subcategory ruling of autism and intellectual

disability. The Respondent is the School District (Respondent, District, or LEA, herein) in which

'Parent and Student are identified by name on the cover sheet to the original of this document filed with the
Mississippi Department of Education and in the file with that department corresponding to the above case
number.
*The School District is identified by name on the cover sheet to the original of this order filed with the
Mississippi Department of Education and in the file with that departinent corresponding to the above case
number.
*Which Policies were adopted under the authority of “The Individuals with Disabilities Education Act
("IDEA")," Public Law 101476, reauthorized as "The Individuals with Disabilities Education Improvement
Act of 2004 ("IDEIA")," Public Law 108-446 and 20 U.S.C. Sections 1400 et seq., Title 34 of the Code of
Federal Regulations, Part 300,and the Mississippi Standards and Procedures for the Education of
Exceptional Children, Mississippi Code §§ 37-23-133 through -150. The hearing officer and the
Mississippi Department of Education have jurisdiction over these proceeding pursuant to the statutes and
code sections cited.
It the time of filing but now M, having been born [ NN
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“utterances.” During those two years the Student went for a full school day with no apparent
behavior problems.

12, The Student’s I - s 2 continuation of the previous years, as
tar as behavior was concerned.  The student continued to attend a full day of schoo! with no
negative behaviors reported.

13.  The Mother testified thatduring the summer of Jlithe Student began to exhibit negative,
aggressive behaviors at home, such as hair pulling, open hand slapping, kicking, and knocking Il
Father’s glasses off . face. Most of the aggressive behaviors were directed toward - Mother at
that time.

14. Teacher [l testified that she first met the Student at the beginning of the i_year
(A . ¢ \hich time the Student was an “inclusion student,” meaning [llspent most
of [[ime in a regular education classroom and went to a “self-contained” special education
classroom only for certain academic subjects. [n the Student’s case, [ regular education, or
inclusion, teacher was - Il went to her special education class for reading and math for only
about one hour per day.

15. -testiﬁed that during the Bl e noted that, although the Student was in
the Elllgrade, {l] was performing at [ lllcve! in both reading and math, and that [l
District had not tested the Student to determine [ffintelligence quotient (I. Q.). Based on those
observations, in December ([l she recommended to the Student’s IEP team that the Student be
re-evaluated.

16. A re-evaluation was conducted, including testing by Mississippi Department of Education

certified District Psychometrist (lIEIIl The psychometrist testified that the scale traditionally




























































a self-contained, special education classroom only for certain academic subjects. In that year,
after I teacher, I, observed [l was far behind [ peers, doing kindergarten level work in
a B grade class, and a re-evaluation disclosed the extent of Wl disabilities, including an I. Q. of
42, it was determined Il would benefit more from a self-contained special education setting than
the regular education classroom. B placement was changed accordingly. Consequently,
supplementary aids and services would not have enabled the District to mainstream the student in
general education classes. The Student’s effect on the regular education environment was not an
issue during the BB schoo! year and, as [Jcacher ] testificd @l continued to go to
recess and physical education with [llregular education [JJjj grade class. Accordingly, I find
that that the [JJJJ ] qBllIEP was administered in the Least Restrictive Environment.
85.  The only one of the three Daniel R. R. factors to change during the [ llllllschool year
was the effect the disabled student on the regular classroom environment. At the beginning of
that school year the Student’s behavior at school inexplicably and suddenly became problematic.
Testimony from a variety of witnesses, including teacher - certified teaching assistant .
., and District behavior specialist - well establishes that the Student regularly hit, kicked, and
otherwise lashed out physically toward teachers, administrators, and fellow students. Not only
did those aggressive behaviors threaten and, occasionally, cause injury to teachers and students
alike, they also endangered the Student as well. As | suggested in her testimony, the
Student did not understand that a larger person who did not appreciate the Student’s disabilities
might harm the Student if the Student was aggressive toward such a person.
86. Because of -problematic behaviors, the IEP committee, on October 5, - reduced the

Student to a four hour school day in-self—contained classroom. When the aggression
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did not abate, the IEP Committee met again on October 25, [l and, according to (|| NGB

testimony, moved the Student out of her seif-contained classroom to the assistant principal’s office
and reduced the Student’s school time from four hours per day, Monday through Friday, to one

hour per day, Monday through Thursday.

87. When asked to give the IEP Committee’s rationale for such a reduction in the Student’s
school day, N testificd that the Committee believed that “if we put [llin an
environment where it was JJJand another teacher, we could develop a positive relationship with
Il in order to remove those negative behaviors and maybe establish some positive behaviors.”
88.  The Complainant argues that the decision to reduce services to one hour per day four days
a week violated IDEA Section 612(d) (1) (A) (i) (1V), which section is reflected in the Policies at § 320
(a) (4). Those sections require special education and related services provided to a child to based. to the
extent practicable, on peer reviewed research. None of the District witnesses questioned could point to any
peer reviewed research supporting the decision to reduce the Student’s school day to one hour per day four
days per week.

89. Department of Education comments make clear, however, that, at least in the DOE’s understanding
of the law, “there is nothing in the Act to suggest that the failure of a public agency to provide services
based on peer-reviewed research would automatically result in a denial of FAPE.” See Federal Register
,Vol. 71, No. 156 Page 46665. Rather, the “final decision about the special education and related services,
and supplementary aids and services that are to be provided to a child must be made by the child’s IEP
Team based on the child’s individual needs.” /d.

90.  The student’s behavior posed a constant barrier to [lllschool work. As [JNNElput it, even after
the IEP team changed the Student’s day to four hours, “we were more focused on hitting than we were

completing academics.” In an effort to help the student, the I[EP committee, noting it had taken into
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consideration the Behavioral Intervention Plan, medical records, and teacher observations, reduced the
Student’s school week to one hour per day four days per week.

91. The Complainant contends that the District erred in giving the Student a “homebound” placement,
a placement that it argucs is the most restrictive there is.  Referring to the LRE continuum in Procedures
for State Board Policy 74.19 , Complainant argues that a “Special School” would be a less restrictive
continuum than the homebound program for 1 hour per day, four days per week.

92. The Continuum of Educational Options listed in the Procedures for State Board Policy 74.19
includes but is not limited to the following: General Education Classroom with Consultative Services,
[tinerant Instruction in the General Education Classroom, Co-Teaching with the Regular Educator,
Resource Room Instructional Support, Part-Time Special Class, Full-Time Special Class,
Community-Based Services, Special School, Residential Facilities, Home/Hospital, in that order.

93. Complainant contends that Home/Hospital is the most restrictive category and should not have
been chosen until after other options were considered, Notwithstanding the District’s use of the term
“homebound” to describe the manner in which the Student’s [EP prescribes [llservices, the Continuum
clearly envisions delivery of “home” services in an actual home. See Policies §300.115 (b) (1) (“The
continuum of alternative placements. . . must . ., include . . . home instruction"). The one hour per
day, four days per week, program, delivered by two teachers in a room at school, is not “home
instruction,” despite the District’s use of the term “homebound.” That arrangement would fit
more neatly under the category, “special class,” which, by Complainant’s argument, would be a
less restrictive environment than is “special school.” State Policies, however, do not require
placements to be considered in any certain order ~ it could not, for by its terms, it is not an

exhaustive list — it only lists the options that must be made available.

*It is instructive to that in the in Procedures for State Board Policy book the term home is paired with
hospital, thus home/hospital, indicating those are the actual sites of the proposed delivery of the services

described.
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94, Accordingly, I find that the Student’s IEP for [l was administered [lleast
restrictive environment.

Whether the services were provided in a coordinated
and collaborative manner by the key stakeholders

95.  The evidence indicates that, generally, throughout the Student’s time in the George County
School District, the services received by the Student were provided in a coordinated and
collaborative manner by the key stakeholders. The Mother and sometimes the Father, according
to her testimony, were actively involved in the IEP process, and communication was generally
good between District personnel and the Parents. When the Parents consulted with [ . the
District, according to the [l and IEBB. listencd to her and incorporated some of [
suggestions in their work with the Student. Although, according to the Mother’s testimony, her
trust of the District deteriorated in Spring of -aﬁer Il older Mlwas interviewed by a child
protective services representative.  Those in charge of service delivery, likewise cooperated in
working with the Student. [l for example, testified that she worked jointly with the
speech therapist, who would help her help the Student with llllcommunication, and with the
occupational therapist, who would help her teach the Student how to write correctly. The
foregoing considered, I find that services generally were provided in a coordinated and
collaborative manner for the two years prior to the filing of the complaint.

Were positive academic and non-academic benefits were demonstrated?
96.  The adequacy of a given IEP turns on the unique circumstances of the child for whom it
was created. /<ndrew F., Slip opinion at 15-16. There is no “bright line” rule for determining
whether positive academic and non-academic benefits were demonstrated in any given case.

Rather, the question varies with the circumstances of the individual student. The Student’s [EP
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for ]I ontained both academic and non-academic goals: e. g., reading, math,
communication, and occupational therapy.

97.  The Student’s IEP for - as interpreted by Ml Special Education Teacher, ||}
-, indicates that the Student made “sufficient progress” in reading, occupational therapy, and
math for the year, and met [llcommunication goal. Accordingly, I find that this criterion is met
as to the NN | FP.

98.  When the BB EP was first crafted in May - the Committee having the benefit
of a new and thorough evaluation of the Student, drafted appropriate goals as discussed in the
review of that document above. The October 25, - amendment restricted the Student’s
school week to but four hours (three hours of academic, a half hour of occupational therapy, and a
half hour of speech therapy), What is more, the amended program eliminated physical education,
required to be providéd by §300.308 from the Student’s Curriculum. The rationale for the
reduction from the [EP team (committee), according to teacher and [EP Committee member [}
B 1hc Committee hoped the new arrangement would allow a teacher to "develop a positive
relationship with [l in order to remove those negative behaviors and maybe establish some
positive behaviors," she testified.

99, The Student’s behavior, however, did not improve. “’[F]rom the time [the Student] started
with one hour” classes four days per week, -testiﬁed, the negative behaviors continued,
even for “the whole hour.”

100. Nonetheless, according to the Report of Progress pages of IS =P, by the end of
the school year (May 3, ), MBwas found to be making sufficient progress toward academic and

behavior goals. Relative to JJjbehavior goal, the end of the year report found that #llhad begun
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using carrier phrases “when [llbecame frustrated with 70% accuracy.”  The report also noted
that [Jfwas making progress in self-monitoring [l impulsive behaviors. Although Wl continued
to attempt to hit, [lhas not followed through with physical contact” and was “self regulating by
asking why ] couldn’t hit, holding ) hand down, and using carrier phrases when Wbegan to get
frustrated with 60% accuracy.

101.  [Jfwas found to be making sufficient progress in [l math goals, as well. For example, [l
had learned to identify the names of all coins with 80% accuracy (although [ only knew the
amount of a penny). The Progress Report even found that [Jlhad mastered one math goal by
learning to “tell time to [the] hour and half an hour with 80% accuracy.” In reading, although |
continued “to struggle with Il attention and completing reading activities,” the Student also was
determined to have made sufficient progress on [Jgoals. .was able to “answer simple ‘what’
questions with picture prompts with 70% accuracy”; ‘“made progress with using simple site [sic]
words in sentences with 80% accuracy”; and had “done better with reading a short sentence and
choosing the correct sequence with 70% accuracy.”

102. In view of the foregoing, I find that positive academic and non-academic benefits were
demonstrated in the Student’s education as a result of the Student’s IEPs for NN nd
B Vicwing the foregoing through the lens of Endrew K., v. Douglas County School
District, 580 U.S.  , 137 S. Ct. 988; 197 L. Ed. 2d (2017), I further find that the educational
benefits conferred by the Student’s [EP were greater than “merely more than de minimis”; the
education offered was “reasonably calculated to enable a child to make progress appropriate in
light of the child’s circumstances,” those circumstance being described at length in the Facts

section of this Decision and Order, Endrew F', Slip Opinion at [4; and the Student did in fact
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make progress. Accordingly, I find sufficient positive academic and non-academic benefits were
demonstrated, Cypress FFairbanks Independent School District v. Michael I., 118 F. 3d 245, 253

(5th Cir. 1997), and that neither the IEPs as developed and written nor their implementation caused
any deprivation of FAPE to the Student for the two years prior to the filing of the complaint, and
that the Complainant has not met its burden of proof otherwise.’

Issues as Stated by Complainant
103. I now address one by one to the Complainant’s issues as stated by the Complainant.

Whether the LEA with the use of supplemental aids and services could have mainstreamed
the child in the general education environment?

104. This issue is addressed under the discussion of Least Restrictive Environment, supra.

Whether the LEA has mainstreamed the child to the maximum extent appropriate,
including:

a. whether the district has made reasonable efforts to
mainstream the child;

b. the educational benefits available to the child in regular class
with supplements; and

C. the possible negative effects on the other students, including
the child.

105. These questions were addressed under the discussion of Least Restrictive Environment,

supra.

’District transition coach and case load manager- having testified that the District is not the Student’s
LRE as of |JJIIEIschoo! year, and the complaint having been filed on the first day of the
school year, it is unnecessary to consider this criterion i relation to [ N
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Whether the Child was denied FAPE for the two years preceding the filing of the Complaint
for Due Process, and, if so, whether compensatory education in the number of hours Hllhas
been denied FAPE, in the form of summer programs at the conclusion of the [llllSpring
Semester, should be awarded.

106.  As noted above, I find no denial of FAPE for the period in question and an award of
compensatory education, accordingly, is not warranted.

Whether the Child has been denied FAPE because.las been denied transportation
services? If yes,

a. Whether the transportation will require supports from an
RBT;
b. whether an occupational therapist should perform an

assessment to provide adequate caregiver instruction
regarding transportation of the child with autism spectrum
disorder, and to assess the need for adaptive equipment,
environmental modifications, sensory strategics, and
behavioral strategies.

c whether a 1:1 RBT paraprofessional is required to
accompany the petitioner during all travel from the home to
the school and back home,
d. whether an occupational therapist and BCBA should train
the 1:1 RBT to fidelity on the transportation requirements
necessary for transportation as a related service; and
e. whether the parents are entitled to reimbursement of the
parent at the federal mileage rate, and for the parent's time,
in transporting the child as a result of unlawful duty-shifting
by the LEA.
107.  The Student’s Mother testified that, when the student was on half day schedule, she started
taking [Jljto school after having trouble getting llon the bus. While the Mother did testify that,
once the Student had been moved to a one hour schedule,-school hour came at a time the regular

school bus was not running, her testimony does not indicate that the Student was ever denied

services. Moreover, | testified that the Parents were reimbursed all mileage expense for
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which they made timely application. Accordingly, I find that the Student was not denied FAPE due
to any refusal to provide transportation services.

Whether the Child has been denied FAPE because ll has been denied an appropriate
BCBA evaluation, an appropriate BIP, and an RBT trained to fidelity to implement a BIP
designed to include petition in an educational environment with his non-disabled peers to
the maximum extent.
108. Complainant contends the Child was denied FAPE because Il was denied an appropriate
BCBA evaluation, an appropriate BIP, and an RBT trained to fidelity to implement a BIP
[Behavior Intervention Plan] designed to include the Student in an educational environment with
Bl non-disabled peers to the maximum extent. Having found that mainstreaming of the student
became inappropriate during October [l | find it unnecessary to decide this issue. The
Policies, in any event, do not require evaluations by Board Certified Behavior Analyst or that BIPs
be developed and implemented by a BCBA and an RBT. Psychometrist-, of course, did
oversee the production of a BIP, which I find has not been proved in this proceeding to have been
inadequate. While the Complainant offered witnesses who clearly favored the use of such
professionals, e.g., -, and favored the therapies afforded by them (e. g., Dr. JJJj 1 find
the Complainant has not met its burden in proving that the above named services were necessary

for the provision of FAPE. Accordingly, I find FAPE was not denied due to the lack of a BCBA

evaluation or an RBT to implement the student’s BIP.
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Whether the Child should at all time be in the physical presence of and receive the assistance
of a designated one-on-one paraprofessional who shall be trained by the BCBA, in order
maximize the LRE.

109.  The Policies do not require the use of BCBA in the circumstances. Neither did the proof
establish the above described use of a BCBA and BCBA-trained paraprofessional to be necessary
to provide FAPE in this case. Accordingly, I find that the Complainant has not met its burden of
proof as to this issue.

Whether the Child has been denied FAPE because llhas been denied to the opportunity to
participate in nonacademic and/or extracurricular activities with his/her nondisabled peers.
110. This issue is addressed in the Least Restrictive Environment discussion, supra.

Whether the Child has been denied FAPE because lllhas been denied a specially designed

physical education?
a. Whether an appropriate adaptive physical education

evaluation is required for the purpose of determining the
Student's eligibility for adaptive physical education
services.

b. Whether the child is entitled to compensatory physical
education in the number of hours [llhas been denied

FAPE, in the form of summer programs at the
conclusion of the Il Spring Semester.

111, The Complainant put on no evidence during the course of the hearing regarding the above

physical education issues, and, accordingly, I do not find FAPE has been denied in that regard.
Placement

112.  The initial complaint did not ask for a placement outside the District. At the beginning of

the hearing the Complainant, through counsel, asked, first, for placement of the Student in the

District with an evaluation of the Student to be conducted by an independent Board Certified

Behavior Analyst and that a Registered Behavior Technician, trained in working with autistic
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children by a BCBA to be provided as a one-to-one aide to the student until such time as one a
one-to-one aide no longer is required.  Alternatively, the Complainant asked for placement at the
Private School. Counsel concluded MBrequest, saying, if “those first two placements are not
appropriate, that the Districl's suggestion that the child attend a school [in a specified In State
Private School] would be the final alternative.” In Complainant’s final written submission, styled
“Proposed Findings of Fact, Conclusions of Law, Order and Judgment,” Complaint proposed
placement only at the Private School. During the course of this hearing, witnesses for the District,
while maintaining FAPE had been provided prior to the [Nl school year, admitted the
District was no longer the Least Restrictive Environment for the Student. Both Parties agree the
child needs intensive therapy in a special school context, but they disagree as to what school
should be the setting for such placement.

113. Complainant contends that I, as a hearing officer, have the authority pursuant to Burlington
School Comm. v. Mass. Dept. of Ed ., 471 US 359 (1985), and the Mississippi “Procedures for
State Board Policy 74.19,”'° to order the District to place the Student at the Private School and to
order the District to pay for the placement.

114.  Quoting from Burlington, Complainant states that it seems “clear beyond cavil that
‘appropriate’ relief would include a prospective injunction directing the school officials to develop
and implement at public expense an [EP placing the child in a private school.” I read the
Burlington Cuse, however, as applying to the right of a parent to reimbursement under certain

conditions for unilateral placement. Moreover, the portion of the opinion cited by Complainant

19 «If a Hearing Officer determines that an LEA has not made FAPE available to a child with a disability or has not
made FAPE available in a timely manner, the parents may place the child in a private school or facility that provides
appropriate services. In addition, the Hearing Officer may order the LEA to pay for these services. A Hearing Officer
or a court may find the parental placement is appropriate even if it does not meet Mississippi’s standards that apply to
public agencies.”
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as warrant for a Mississippi hearing officer to order a school to pay for a private placement already
made refers to courts, not hearing officers, and cites a statute giving courts rather than hearing
officers authority “to grant such relief as the court determines is appropriate (emphasis added).”
See 20 U. S. C. §§ 1415(e)2). The passage from the state policies cited by Complainant likewise
refers to the authority of a hearing officer, under certain conditions, to order a school district to
reimburse a Parent for a unilateral placement. See Policies, § 300.148 (c).  That section does not
authorize a hearing officer to order, as a remedy for denial of FAPE, the placement of a child in
particular private school."’
115. As a hearing officer, my authority in this instance is to determine whether FAPE has been
provided. 1 do not find authorization within the Policies to order the District to make
prospectively a private placement.

RELIEF GRANTED
116. The foregoing considered, I find that Respondent District having admitted during the
course of this hearing that it is no longer the Least Restrictive Environment for the education of the
Student and that the proper placement for the Student is in a special school, said District is hereby
ordered to, within 60 days, both convene an [EP meeting and provide an [EP for the Student that
places [lllin a special school and complies in all respects with the Mississippi “State Policies
Regarding Children with Disabilities Under ‘The Individuals with Disabilities Education Act
Amendments of 2004, with particular regard to academic education, physical education,

behavioral therapy, and all appropriate related services.

" According to the testimony of witness [INIllnd of District Representaﬁv- the Private School is not on the
Mississippi Department of Education’s approved list in order for a Student to be placed there. While that would be no
obstacle to a Parent’s request for reimbursement for unilateral placement, see Policies, § 300. 148, it is for a placement
by a District. See, Policies, § 300,17
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